STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

RANDALL M LLI ON AND EI LEEN

M LLI ON, on behalf of and as
parents and natural guardi ans
of SI MEON ELI JAH M LLI ON

Petitioners,

VS. Case No. 02-2702N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSOCI ATI ON,

Respondent ,
and

NORTH BROWARD HOSPI TAL

DI STRI CT, d/b/a BROMRD GENERAL
MEDI CAL CENTER; HARVEY C. ROTH,
M D.; MARK TOVBACK, M D.; KAREN
J. SACER, C. N.M; and SUNLI FE
OB/ GYN SERVI CES OF BROMARD
COUNTY, P. A,

| nt ervenors.
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PARTI AL AWARD

Pursuant to notice, the Division of Adm nistrative
Heari ngs, by Admi nistrative Law Judge WIlliamJ. Kendrick, held
a hearing in the above-styled case on July 10, 2006, by video
tel econference, with sites in Tallahassee and Lauderdal e Lakes,

Fl ori da.



APPEARANCES

For Petitioners: AtomM Muglio, Esquire
Magl i o, Christopher & Toale Law Firm
2480 Fruitville Road, Suite 6
Sarasota, Florida 34237-6223

and

Henry T. Courtney, Esquire

Courtney Law Firm

The Merrick Plaza

2199 Ponce de Leon Boul evard, Suite 301
Coral Gables, Florida 33134

For Respondent: David W Bl ack, Esquire
Frank, Weinberg & Black, P.L.
7805 Sout hwest Sixth Court
Plantation, Florida 33324

STATEMENT OF THE | SSUES

At issue is the anbunt of conpensation to be awarded
pursuant to Section 766.31(1), Florida Statutes, including the
anount and manner of paynent of an award to the parents, the
anount owi ng for nedical and ot her expenses previously incurred,
and all other issues related to an award, including Petitioners
entitlenent, if any, to "prejudgnent interest."” However, the
anount owi ng for reasonabl e expenses incurred in connection with
the filing of the claim including reasonable attorney's fees,
wll (at the parties' request) be addressed, follow ng a
subsequent heari ng.

PRELI M NARY STATEMENT

On January 27, 2004, an Order was entered in the above-

styl ed case which resolved that the claimwas conpensabl e, and



that the hospital, but not the participating physicians,
conplied with the notice provisions of the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan (Plan). Left to resolve
was how much conpensation was to be awarded pursuant to Section
766.31(1), Florida Statutes.

Foll owi ng entry of the O der, an appeal was taken to the
Fourth District Court of Appeal which, pertinent to this
proceedi ng, reversed the finding that the participating
physicians failed to conply with the notice provisions of the

Plan. Sunlife OB/ GYN Services of Broward County, P.A. V.

MI1lion, 907 So. 2d 624 (Fla. 4th DCA 2005).
Foll owi ng the court's Opinion, and issuance of the Mandate,
an Order was entered on August 17, 2005, which provided:

ORDERED t hat the parties are accorded 30
days fromthe date of this order to resolve,
subj ect to approval by the adm nistrative

| aw j udge, the amount and nmanner of paynent
of an award to the parents or |egal

guardi ans, the reasonabl e expenses incurred
in connection with the filing of the claim
i ncludi ng reasonabl e attorney's fees, and

t he amount ow ng for expenses previously
incurred. |If not resolved within such
period, the parties shall so advise the

adm nistrative |law judge, and a hearing w ||
be scheduled to resolve such i ssues. Once
resol ved, a final award wll be nade
consistent with Section 766.31, Florida

St at ut es.

Thereafter, although accorded a nunber of extensions of tine

within which to do so, the parties were unable to resolve al



issues related to an award. Consequently, a hearing was
schedul ed for July 10, 2006, to resolve such issues, with the
exception of attorney's fees and costs.

At hearing, Petitioners called Eileen MIlion, as a
w tness, and Petitioners' Exhibit 1 (the deposition of Robert D
Hal verson, M D.), Exhibit 2 (the deposition of Ms. MIIlion),
Exhibit 3 (a photograph of Simeon MIlion), and Exhibit 4 (a
docunent titled Attendant Care of Petitioners Randall and

Eileen MIlion),?

were received into evidence. Respondent's
Exhibit 1 (the deposition of Mchael Duchowy, MD.), and
Exhibit 2 (the deposition of Aubrey Scott, Jr., MD.), were
received into evidence. No other witnesses were called, and no
further exhibits were offered.

The transcript of the hearing was filed July 26, 2006, and
the parties were accorded 10 days fromthat date to file
proposed orders. The parties elected to file such proposals, as
wel | as numerous nenoranda related to the issues, and they have

been dul y- consi der ed.

FI NDI NGS OF FACT

Backgr ound?

1. Simeon Elijah MIlion (Sinmeon), is the adoptive son of
Randal |l and Eileen MIlion, and was born May 26, 1999, at

Broward CGeneral Medical Center, Broward County, Florida.



2. At birth, Simeon suffered a "birth-rel ated neurol ogi ca
injury,"” as that termas defined by Section 766.302(2), Florida
Statutes, and by Order of January 27, 2004, it was resolved that
the claimwas conpensable. Consequently, Petitioners are
entitled to an award of benefits, as authorized by Section
766.31(1), Florida Statutes.

The claimfor benefits

3. By Stipulation for Settlenent of Certain Benefits,
filed July 11, 2006, the parties resolved nost issues related to
an award, and that stipulation will be approved. Left to
resolve at this time are Petitioners' entitlenment to an award
for residential or custodial care and, if so, the anmount;
Petitioners' entitlenent to reinbursenent for a Braun under-
vehi cl e wheelchair lift; and Petitioners' entitlenent to
prejudgment interest and, if so, the amount. Left to resolve at
a later date is an award for attorney's fees and other expenses
(apart fromthose agreed-to in the parties' stipulation),
incurred in pursuing the claim

The MIlion famly

4. Follow ng discharge fromBroward General Medical Center
on July 19, 1999, Sineon joined Randall and Eileen MIlion, and
their four children, Krysann, Kara, Randall, Jr., and Gabriella
(aged approximately 10, 9, 5, and 3),°% at their home in Napl es,

Florida. Krysann and Kara are special -needs chil dren, who were



adopted by the MIlions at early infancy, and Randall, Jr., and
Gabriella are the MIlion's natural children, wth no speci al
needs. O note Krysann was di agnosed with attention deficit
hyperactivity di sorder (ADHD) and Kara was di agnosed with an
undi scl osed enotional disorder. According to Ms. MIlion, Kara
has overcone her difficulty, although when this occurred is not
of record. As for Krysann, her disorder persists and "it's a
matter of her having learned to live with them and to adjust and
to be as functional as she possibly can in the world."
(Transcript (Tr.), page 11).

5. At sone point during the first-half of the year 2000,
the MIlions relocated in Fountain, Florida, a small town in the
Fl ori da panhandl e.* There, the MIlions adopted two nore
children with special needs, Mariah and Jerem ah. Mariah joi ned
the famly at age two weeks, when Sinmeon was approxi mately one
year old, and Jerem ah joined the fam |y at age two weeks, when
Si neon was approximately three years of age.> O note, Mariah
was born wi thout an anal opening, and required surgica
intervention. According to Ms. MIlion, Mariah is now
continent, and nonitored only for diet and bowel novenent. As
for Jerem ah, he has spina bifida,® is paralyzed fromthe knees
down, uses braces and a wal ker to anbul ate, and had a

ventricul operitoneal shunt placed at about age two. O her



ongoi ng concerns include a need for bladder catheterization five
times a day, and nonitoring his bowel functions.

6. Following their nove to Fountain, M. MIIlion was
enpl oyed as an exam ner by the Florida Division of Mdtor
Vehi cl es, but resigned in March 2005, and remains unenpl oyed.’
Ms. MIlion is qualified by training and experience as a
regi stered nurse (RN), licensed in Illinois, eligible for
licensure by endorsenent in Florida (as she was at one tinme in
the m d-1980s), and admttedly qualified to address the speci al
needs of her children. (See Respondent's proposed Final Oder,
Fi ndi ngs of Fact, paragraph 9). However, Ms. MIIlion has not
been gainfully enployed in her profession or otherw se since
1996, but cares for the fanmily.®

The claimfor residential or custodi an care

7. Sinmeon, like all infants covered under the Pl an,
suffered a catastrophic injury at birth that resulted in
per manent and substantial nental and physical inmpairment. In
Si meon's case, he suffered profound hypoxic ischemc
encephal opathy, with cerebral palsy (spastic quadriplegia and
mar ked cognitive inpairnment), and cortical blindness. Sineon is
wheel chai r-bound (unable to anbulate), with fixed contractures
at the el bow, no verbal communication skills; no bowel or

bl adder control; no evidence of nmental devel opnent beyond the



early months of infancy;® and totally dependent on others for
care.

8. Sineon has also displayed difficulty swall ow ng,
reactive airway di sease (asthma), allergies, eczema, and
gastroesophael reflux. However, follow ng hospitalization for
ten days in February 2001, Sineon has been on nedi cations that
have controlled his asthma; and the placenent of a Gtube in
August 2003, resolved sonme issues with regard to his feeding,
but epi sodes of reflux persisted. Then, ten nonths prior to
hearing, Petitioners identified a food fornmula (Al pha ENF) that
addressed Sineon's food allergies, and since then reflux has
been a rare occurrence, the eczema has cl eared up trenendously,
wheezing is down trenendously, and his bowels are nore regul ar.
(Tr., pages 31, 32, 35, and 39). More recently, in June 2006,

Si meon was hospitalized for two days, for orthopedic surgery (to
return the hips to their socket), and is casted fromthe hips to
the ankles, with two spreader bars to keep his legs in
adduct i on.

9. Inthis case, the MIlions are seeking an award for the
residential or custodial care they provided fromJuly 19, 1999,
t hrough June 30, 2006, excluding the period of Sineon's ten-day
hospitalization in February 2001, and his two-day
hospitalization in June 2006. (Petitioners' Exhibit 4).

According to their proposed final order, Petitioners would al so



excl ude ten days for a hospital stay in 2003. (Petitioners
proposed Final Order, endnote 1).

10. To address the level and quantity of care provided
Si meon, Petitioners offered the testinony of Ms. MIIlion, at
heari ng and by deposition. According to Ms. MIlion, Sineon's
daily routine begins at 8:00 a.m, when she wakes him places
himon the bed, and listens to his lungs, checks his ears, and
takes his tenperature. Between then and approxi mately
9:30 aam, Ms. MIllion spends 15 to 20 m nutes stretching
Si meon' s upper and | ower extremties; perforns chest physical
therapy (PT) and, if necessary, suctions his upper airway (which
she does 3 or 4 tines a day); spends another 5 m nutes on
stretching exercises; gives Sineon a bed bath; changes his
di aper (as she does, as needed, during the day); applies his
eczenma nedi cations; and then transfers himto his wheel chair and
noves himinto the kitchen. Medications are provided in the
norni ng, as prescribed or as needed, as they are during the day.

11. In the kitchen, Sineon's teeth are brushed, continuous
feedi ng by punp (through his Gtube) begins, and at 10:00 a.m,
he is noved by wheelchair to the living room and renmains with
the other children. There, according to Ms. MIlion, the goal
is to provide Sineon with four hours of ABR nassage therapy,
between 10: 00 a.m and 3:00 p.m, with a one-hour |unch break

(fromnoon to 1:00 p.m). Typically, ABR therapy is perforned



by the other children for one hour each, although Ms. MIlion
may al so participate. Notably, ABR therapy has not been
prescri bed or endorsed, as nedically necessary or reasonably
likely to be of benefit to Sinmeon, and is not an accepted
program

12. Sineon's norning feed is stopped at noon, Ms. MIlion
gives him sonme juice, provides chest PT and, if necessary,
suctions his airways. During the afternoon session, Sineon's
afternoon feed is started at 2: 00 p.m, and discontinued at
4:30 ppm In the interim 3:00 ppm to 4:00 p.m, is considered
quiet time (in the living room, although Ms. MIlion may
assess Simeon, and at about 4:15 p.m, Simeon is noved to the
kitchen where the famly dines. Typically, Ms. MIlion gives
Si meon physical therapy (stretching exercises) simlar to that
given in the norning, two nore tines during the day or evening,
and bat hes Sineon tw ce weekly after dinner.

13. From6:00 p.m to 7:30 p.m, Simeon receives his
evening feeding, and from7:30 ppm to 9:00 p.m, the famly
gathers for devotion time. Then the children retire to their
roons, and Sineon retires with his father to the parents’
bedroom (where he sleeps in a hospital bed), although he may not
go to sleep until 11:00 p.m (when his father retires after

wat ching television). Ms. MIlion assesses Sineon at

10



11: 00 p.m, at 12:30 a.m (when she retires), briefly at
3:30 a.m, and agai n when she wakes himat 8:00 a.m

14. Wiile Ms. MIlion described a typical day for Sineon,
care issue have varied over tinme, as discussed supra. Moreover,
Sinmeon is, and has been, sommol ent (drowsy or sleepy), but
arousabl e, and may sleep for portions, if not all of the day,
and require little direct attention.?!

15. Apart fromMs. MIlion's testinony regarding the
| evel and quantity of care she and other nenbers of the famly
have provided, the parties offered the testinony of three
physici ans, all of whomwere of the opinion that Sineon required
sone | evel of residential or custodial care. Ofered on behalf
of Petitioners was the testinony of Robert Hal verson, MD., a
physi ci an board-certified in physical nedicine and
rehabilitation, and offered on behalf of Respondent was the
testi mony of M chael Duchowny, M D., a physician board-certified
in pediatrics, neurology with special conpetence in child
neur ol ogy, and clinical neurophysiol ogy, and Aubrey Scott, Jr.,
M D., a physician board-certified in pediatrics and Sineon's
treating pediatrician. (Petitioners' Exhibit 1, and
Respondent's Exhibits 1 and 2).

16. Dr. Halverson reviewed the nedical records,
interviewed Ms. MIIlion, exam ned Sineon (on June 15, 2006),

and consi dered the guidelines for treatnent and care for

11



chil dren and adol escents with cerebral palsy, to derive the type
and intensity of care Sineon required. Based on that analysis,
Dr. Hal verson concl uded that because of the severity of Sinmeon's
cognitive inpairnent, paralysis, and spasticity, Sinmeon required
24-hour care. Dr. Halverson's analysis and concl usi ons were
stated, as foll ows:

Q . . . [I]n your evaluation of this
matter, did you arrive at any conclusions in
regard to Sineon's need for attendant care?

A Yes. | |ooked at how nuch attendant care
he's going to need versus the kinds of

i nterventions and nedi cati ons he needs

t hroughout the day. Right now his nother is
providing all of his care 24 hours a day.
That includes nonitoring and treating his
respiratory condition, providing himwth
chest percussion and suctioning; treating
himw th his aerosol nebulizers and his

Al buterol, adm nistering his nmedications;
taking care of his feeding tube site,
dressi ng changes, and dealing wth
infections there; adm nistering his tube

f eedi ngs and checking for any residual s that
m ght be occurring with the tube feedings.
She's providing his daily skin care. She's
provi ding his bowel program which includes
inserting a suppository. She provides him
frequent range of notion and stressing --
stretching to try to reduce contractures.

Approxi mat el y one week ago he al so had
surgery to both of his hips, and currently,
he's in a cast, so she's providing his wound
care for that and nonitoring for any
conplications to that. |In addition to those
ki nds of nursing care that she's providing,
she's also providing all of his routine self
care |like changing his diaper and cl eani ng
hi mup after he defecates. She and ot her
famly nmenbers performtransfers. She

12



dresses and bat hes Sineon. She provides him
with all his transportation in a van. And
she also frequently repositions himto keep
his skin intact and also to keep him from
vomting fromhis tube feedings.

Q Are all the different types of care that
you just described, in your opinionto a
reasonabl e degree of nedical certainty,

medi cal | y necessary?

A Yes. And they're also consistent with
t he guidelines of treatnment of individuals
with this condition.

Q In your role of evaluating the cost of
medi cal care and the types of nedical care
to be required by a patient, have you ever
had occasion to determ ne whet her a patient
requires different |levels of nursing care?

A Yes.

Q And could you explain briefly the
different levels of nursing care that are
required by different patients?

A Wll, you -- the level of care is based
on the intensity of services or the types of
services for the conplexity of nmedica
services that an individual would need. So,
basically, you |l ook at their underlying
condition, what skill level is required to
treat that condition, and the best situation
to provide it.

Q What skill level of nursing care does
Si meon require?

A Sineon requires a fairly high | evel of
nursing care for many of the tasks that he
requi res each day. A nurse is necessary to
adm ni ster nedications, to performthe wound
care, performthe tube feedings[,] to
performthe respiratory therapy treatnents,
to nonitor for conplications, to performthe
respiratory chest percussion and the

13



suctioning that's necessary and to treat any
other -- or spot any other conplications
that might be occurring.[*]

* * *

Q Now, Dr. Halverson, have you nade any
effort to determ ne the nonetary costs of
the care that has been provided to Sineon
fromhis adoption by the MIlions to
present ?

A Yes.

Q And could you give us a brief overview of
what you' ve done?

A | reviewed his nedical records and | ooked
at the kind of care he needed each year of
his life up to this point, and then assessed
the kind of care or the intensity of care

t hat he needed based on his nedica

probl ens, and then attached a nonetary
figure to that.

Q Okay. And is that the typical approach
that you would take in determ ning the cost
of medical services that could be required
by a patient?

A Yes.

Q Starting with the year 1999, could you
wal k us through nore specifically the

nmet hodol ogy that you used and the nunbers
that you did arrive at?

A Well, in 1999 and shortly after Sineon
was born that year, he was fairly sick, but
manageable. He was in the neonata
intensive care unit for a period of tine and
preceded his initial treatnent with
stabilizing himneurologically and
nmedically. After that, he was discharged to
receive his ongoing care and at that tinme he
was not requiring a tube feeding. He was
taking formulas, but he did require sone

14



nmedi cations. So, based on ny assessnent, |
felt that he needed about two hours of
nursing care per day and the rest of the
care was what we'd call aide or attendant
care which is less skilled.

Q Okay. And was that consistent during the
year 20007

A During the year 2000 to 2001, he began to

devel op nore respiratory problens. 1In fact,
if I recall correctly, he had several
hospitalizations -- short hospitalizations

for respiratory problens, so the | evel of
care he needed that next year was a little
hi gher. After that, he needed nore cl ose
respiratory nonitoring and nore nedi cations,
so it appeared he needed about four hours of
nursing care per day and about 20 hours of
attendant care per day.

Q Okay. And could you wal k us through your
eval uati on of the year 20017

A Year 2001 to 2002 and 2002 to 2003, he
remai ned fairly stable, about that sane

| evel ; requiring about four hours of nursing
care per day and 20 hours of aide or
attendant care per day.

Q Gkay. And what year does that bring us
up to?

A Year 2003 and 2004 he began to devel op
nore severe spasticity and al so having a | ot
of trouble with feeding. They di agnosed
dysphasia and had to put in a feeding tube
so his nursing requirenents increased. For
that year he required about eight hours of
nursing care and 16 hours of attendant care
per day.

Q GCkay. And in 2004?

A From 2004 to present his nursing and
attendant care needs have been about the

15



same: Eight hours of nursing and 16 hours
of attendant care per day.

Q D d you nmake any efforts to put a
monetary figure on the cost of the care
during those years?

A Yes. In calculating the costs for the
nursing care and the attendant care for each
one of those years, in year one which would
be 1999 to 2000, the total cost was $419, 750
: .; for year two, which was 2000 to 2001
the total cost was $496, 400; for year three,
which is 2001 to 2002, the total cost was
$547,500; for year four, which was 2002 to
2003, the total cost was $605, 900; for year
five which is 2003 to 2004, the total cost
was $773,946; for year six, which was 2004
to 2005, the cost was $840, 960; and for year
seven, 2005 to 2006, the cost was $919, 800.

Q And could you explain how you arrived at
t hose figures?

A | actually called home health agencies up
in the Fountain, Florida area to see what
they were charging currently for hone health
care for pediatric patients in that area.

At the current values they're presently
charging $135 per hour for an RN and $90 per
hour for an aide or an attendant. \Wen |
was doi ng ny calculations, | reduced the
costs by 15 percent per year for nedica

i nflation goi ng backwards.

Q And could you explain why you did that?
A Because that's the nedical inflation
rate, average nedical inflation rate for
medi cal services.
Dr. Halverson's calculation totals $4, 604,256 for years 1999

t hrough 2005. However, he offered no calculation for the period

of January 1, 2006, through June 30, 2006. 2
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17. Notably, on cross-exanination Dr. Hal verson
acknow edged that, except for changing out the Gtube on a
mont hly basis and adm nistering injections (such as Sineon's
Lupron Depot, every 28 days), the services of a |icensed
practical nurse (LPN) woul d be adequate to address Sineon's
needs. Dr. Halverson further acknow edged that the rates he
quoted for an RN and an ai de were agency rates (which include
agency overhead and profit), not the wage an RN or aide could
expect in that conmmunity, and the agency rate was hourly,
representing a casual enploynent, as opposed to a weekly or
monthly rate, which would be less.®® Finally, Dr. Hal verson
acknow edged that his cal culations did not exclude any days
Si meon was hospitalized, and that those days shoul d be excl uded
from any award.

18. Dr. Scott, like Dr. Hal verson, was of the opinion
that, because of his severe cerebral pal sy, Sinmeon required
attendant care 24 hours a day, and had required such care since
he first saw Sinmeon in May 2000. As for the level of care,

Dr. Scott opined that Sineon required "a responsible person who
could neet his care and needs present at all tines.”
(Respondent's Exhibit 2, page 12). As for periods of sleep, it
was Dr. Scott's opinion that Sinmeon |ikew se required a
responsi bl e person present, but it was not necessary that Sineon

be watched. That attendance was necessary to address

17



respiratory difficulties (i.e., caused by voniting or
aspiration), and the need (because of his severe cerebral palsy)
for sonmeone to help clear his airway. As for the |evel of care,
Dr. Scott noted:

A. To care for him they would -- it would

be a person that would have to be able to

handl e any airway problens; would have to be

a person who was trained in his feedings.

It would have to be a person trained in even

novi ng him range of notion exercises;

medi cati on adm nistration. Those would be

t he basics that woul d be entail ed.

Q Wuld it require sonebody with training
in nursing, or would an aide be sufficient?

A. An aide could do it if they were skilled
enough. | don't think all aides could.
There are sonme who could. W would have to
be sel ective.

(Respondent's Exhibit 2, pages 13 and 14).

19. Dr. Duchowny, |ike Doctors Hal verson and Scott, was
al so of the view that Sinmeon required attendant care, and that
"Simeon's famly would benefit fromhaving . . . care assistance
avai l abl e to supplenent in the care rendered to Sineon."
(Petitioners' Exhibit 1, page 8). As for the tinme period when
care assistance woul d be hel pful, Dr. Duchowny was of the
opi nion that such assistance woul d be appropriate during
Si meon' s waki ng hours (which he understood to be from8:00 a. m

to 8:00 p.m), and that Sineon did not require an attendant

whil e sl eeping. Dr. Duchowny was al so of the opinion that

18



attendance at an outside program for handi capped children for
part of the day, Monday through Friday, would be appropriate.
Consequently, he recomended assistance with hone care from
3:00 p.m to 8:00 p.m, Mnday through Friday, and from
8:00 aam to 8:00 p.m, Saturday and Sunday.

20. As for the level of care, Dr. Duchowny was of the
opi nion that Sineon did not require the services of a nurse (RN
or LPN), and that a nurses' aide would suffice. As for the
nature of the aide's services, Dr. Duchowny described the aide's
primary role as "feeding him changing him [and] noving him
about." (Petitioners' Exhibit 1, page 9). Dr. Duchowny was
al so of the opinion that physical therapy, by a l|licensed
t herapi st, was appropriate 2 to 4 tines a week (at 45 mnutes a
session), and that Ms. MIlion could supplenent that therapy.

21. In sum Dr. Duchowny's testinony supports the need for
an aide (to assist the MIIlions) seven days a week, at |east 12
hours a day (absent participation in an outside program. It
further supports the need for ongoi ng physical therapy.

22. Gving due regard to Sinmeon's profound nental and
nmot or i npairnent, Sineon requires, and has required since birth,
24-hour attendant care. Such attendance is required to maintain
his airway (with periodic chest PT and suctioning, if
necessary); attend to gastrostony tube feedings or other

nutritional needs; to respond to reflux or vomting, and the
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threat of aspiration; and to otherw se respond to his physical,
t herapeuti c and hygi enic care.

23. As for the quantity and | evel of care required, |
accept Dr. Halverson's opinion that frombirth to the end of
cal endar year 1999, Sineon required 2 hours of LPN care and 22
hours of nurse's aide care per day, and from January 1, 2000,

t hrough Decenber 31, 2003, Sinmeon required 4 hours of LPN care
and 20 hours of aide care per day.'* For subsequent years,

Dr. Hal verson's opinion that, starting January 1, 2003, and each
year thereafter, Sinmeon required 8 hours of LPN care and 16
hours of aide care per day is rejected, as the record fails to
di scl ose any dramatic change in Sinmeon's condition that would
support a need for such intensive care. Rather, the record
reveal s his needs have renmained fairly consistent, and perhaps

i nproved sonmewhat within the last 10 nonths, and that from
January 1, 2003, through June 30, 2006, Sineon required no nore
than 4 hours of LPN care and 20 hours of aide care.

24. As for the provision of such services, the proof
denonstrates that Ms. MIlion provided the required nursing and
ai de services, as well as "on call" services, fromJuly 19,
1999, through June 30, 2006, with the exception of a ten-day
hospitalization in February 2001, a ten-day hospitalization in
2003, and a two-day hospitalization in June 2006. Consequently,

excl uding the periods of hospitalization, the proof denonstrates
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that Ms. MIlion provided nursing and ai de services from
July 19, 1999, through Decenber 31, 1999, totaling 3,960 hours,
and from January 1, 2000, to June 30, 2006, totaling 56,424
hours, or a total of 60,384 hours.®

25. Since care by soneone with a nedi cal background and
training was nedically necessary, at least in part; since Sinmeon
requi red 24-hour attendant care; and since Ms. MIIlion was
qualified by training and experience to render professional
services, she is entitled, for reasons appearing nore fully in
t he Conclusions of Law, to an award for residential or custodial
care. However, the nore difficult question is whether she
shoul d be conpensated for all her hours even though during sone
of the time she was actively doing ordinary househol d chores,
caring for other children, or providing other services normally
and gratuitously provided by fam |y nenbers.

26. Faced with a simlar issue under the Wrkers'
Conpensation Law, Chapter 440, Florida Statutes, the court in

Standard Blasting & Coating v. Hayman, 476 So. 2d 1385 (Fla. 1st

DCA 1985), resolved that it was proper to award attendant care
for the hours when a spouse was required to be on call and
available to attend the claimant's needs even if the spouse was
engaged i n ot herw se non-conpensabl e activities at the hone. In
so concluding, the court relied on two cases from ot her

jurisdictions that had addressed the issue, as follows:
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The first [case] is Brown v. Eller CQutdoor
Advertising Co. 111 Mch. App. 538, 314
N.W2d 685 (1981). dainmant was a
guadri pl egi ¢ who required frequent

assi stance and soneone al ways on "stand-by."
The issue on appeal was whether Ms. Brown
shoul d be conpensated for all of her tine
and the court answered the question
affirmatively:

Thus, the fact that a spouse is
abl e to perform househol d tasks
during those tines when not
actually in attendance with the
patient is irrelevant under the
circunstances of this case. |If
the services were provided by
sonmeone other than plaintiff's

wi fe, that person would, we
assune, pursue his or her own
interests within the limts of the
job. Such person m ght read,
knit, watch television, or nap
during those tines in which he or

she is sinmply "on call." The fact
that Ms. Brown m ght use her "on
call" time to perform househol d

tasks does not alter the "nature
of the service provided" or the
"need" for the service.

ld. at 543, 314 NNW2d at 688. A sinilar
result was reached in Texas Enpl oyers

| nsurance Associ ation v. Choate, 644 S.W 2d
112 (Tex. Ct. App. 1982). M. Choate |ost
the use of both arnms in an industrial
accident and Ms. Choate was awarded
conpensation for the tine (approxi mately
five hours a day) that she spent in the
househol d assi sting her husband. The

i nsurer presented evidence that the actua
time spent performng the tasks was

approxi mately 40 m nutes per day and argued
on appeal that recovery should be limted to
a correspondi ng amount. Its argunment was
rej ect ed:
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The . . . practical problemwth
the argunent is that it ignores
the realities of the situation
Ms. Choate cannot set aside 40

m nutes a day, take care of Choate
and then go on to other things.
She nust be available to neet his
needs during the entire tinme he is
at hone and awake. As the
conpany's own witness admtted, a
third person hired to do what

Ms. Choate does could not be

hi red or conpensated on the 40

m nut es per day basis now advanced
by the conpany; instead such a
person woul d be hired by the day
or week and paid for the tine
during which he or she is
avail abl e, not just the tinme spent
actual ly hel pi ng Choate.

Accord Builders' Square v. Drake, 557 So. 2d 115 (Fla. 1st DCA

1990); WIllians v. Amax Chem cal Corporation, 543 So. 2d 277

(Fla. 1st DCA 1989); Ammdor v. Parts Depot, Inc., 508 So. 2d

1320 (Fla. 1st DCA 1987). "Because N CA has | ong been conpared
to the workers' conpensation system cases construing the
wor kers' conpensation statutes provide us with guidance.”

Rom ne v. Florida Birth-Rel ated Neurol ogi cal | njury Conpensation

Associ ation, 842 So. 2d 148, 154 (Fla. 5th DCA 2003).

Accordingly, an award for 24-hour care is appropriate. Wat
remains to resolve is the market rate for the care provided.

27. In this case, the only evidence concerning the market
rate for professional nursing and aide care was Dr. Hal verson's

testinony that he was told during tel ephone calls to honme health
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agencies in the Fountain, Florida, area that, "for pediatric
patients in that area," they were currently "chargi ng $135 per
hour for an RN and $90 per hour for an aide or attendant."
(Petitioners' Exhibit 1, page 15). Such testinony is hearsay,
and cannot support a finding of fact. § 120.57(1)(c), Fla.
Stat. Moreover, the agency rate is not the rate paid to the
wor ker, which woul d presumably reflect the market rate. See

Wllianms v. Amax Chem cal Corporation, 543 So. 2d 277 (Fla. 1st

DCA 1989). Finally, | reject Petitioners' suggestion that the
adm nistrative | aw judge should rely on the hourly rates put
forth by Dr. Hal verson because NI CA offered no contrary proof.

See Commercial Carrier Corp. v. Beck, 580 So. 2d 334, 335 (Fla.

1st DCA 1991)("It is the claimant's burden to prove by conpetent
subst anti al evidence the quantity, quality and duration of the
claimed care . . . . This burden includes establishing the

mar ket rate for care.").

28. Market rate, as that termis used in the Plan, is
“"l'imted to reasonabl e charges prevailing in the sane community
for simlar treatnent of injured persons when such treatnent is
paid for by the injured person."?® Here, the nmarket rate was not
established. Therefore, it would be appropriate (as opposed to
awar di ng no conpensation for attendant care) to accept the
m ni mum wage rate for purposes of awardi ng conpensati on since,

it cannot be subject to serious dispute, the m ninmum wage rate
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does not exceed the market rate for professional nursing and
ai de servi ces.
29. Here, official recognition was taken of the follow ng

facts:

1. The Fair Labor Standards Act (FLSA)

establ ished a federal m ninum wage of not

| ess than $5.15 per hour effective

Sept enber 1, 1997, and that m ni num wage has

not been changed as of this date.

2. Florida' s mninmum wage was consi st ent

with the federal m ninmum wage ($5.15 per

hour), until My 2, 2005, when it was

increased to $6. 15 per hour. Effective

January 1, 2006, Florida' s mninmum wage was

$6. 40 per hour.

3. State laws al so apply to enpl oynent
subj ect to the FLSA

4. \Wen both the FLSA and a state |aw

apply, the law setting the higher standard

nmust be observed.

30. FromJuly 19, 1999 through Decenber 31, 2004,

Ms. MIlion provided 47,568 hours of residential or custodia
care (attendant care), and from January 1, 2005 through May 1,
2005, 2,904 hours of attendant care. That totals 50,472 hours,
which multiplied by $5.15 yields a sum of $259,930.80. From
May 2, 2005 through Decenber 31, 2005, Ms. MIIlion provided
5,856 hours of attendant care, which rmultiplied by $6.15 yields
a sum of $36,014.40. From January 1, 2006 through June 30,
2006, Ms. MIlion provided 4,296 hours of attendant care, which

mul tiplied by $6.40 yields a sum of $27,494.40. Adding those
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sunms yields a value for the attendant care provided of
$323, 439. 60.

The claimfor rei nbursenent for a
Br aun under-vehicle wheelchair lift

31. It is undisputed that Sineon requires a wheel chair
lift, and NICA has agreed to reinburse Petitioners the sum of
$5,895.00 for the installation of a Braun Vangator single arm
wheel chair lift (standard |ift) for their vehicle (a 15-
passenger 2005 GMC Savannah). However, Petitioners have
requested rei nbursenent for a Braun under-vehicle wheel chair
lift (under-vehicle lift) instead.?

32. At hearing, and in her deposition, Ms. MIIlion
of fered a nunber of reasons to support Petitioners' request for
t he under-vehicle lift, inlieu of a standard lift, al
supported by her experience with a simlar standard lift in
their previous 15-passenger van.

33. The primary issue was one of safety. The standard
lift is installed behind the front passenger seat, and inside
t he passenger conpartment. So installed, its weight (about 360
pounds) is on one side of the vehicle, as well as the upper
| evel of the vehicle, and would, given the high center of
gravity of 15-passenger vans, contribute to a rollover risk.
Mor eover, the | oading door, |ocated behind the passenger seat

and by way of which the passenger conpartnment is entered, could
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not be used in case of energency until the lift could be
| owered. Indeed, the door can never be used to enter or exit
t he passenger conpartnment until the lift is | owered.
Ms. MIlion further noted that installation of the standard
lift behind the passenger seat (fromfloor to ceiling) blocks
the driver's view out the side of the van; the hydraulics for
the lift (also in the passenger conpartnent) bl ock the wal kway
to the back of the vehicle; and the addition of the lift in
their previous van adversely affected its handling, by making it
nore difficult to steer. Finally, with the standard Iift
instal l ed behind the passenger seat, the passenger seat could
not be noved backward or reclined. Although partly a matter of
confort or conveni ence, the inpaired novenent nmakes it difficult
for Ms. MIllion (fromthe front passenger seat) to attend
Si meon, who is seated (in his wheelchair) behind the driver.
34. In contrast to the standard lift, the under-vehicle
lift (al so about 360 pounds) is nounted under the frame of the
vehicle, and its weight distributed evenly, fromside to side.
Moreover, since the lift is installed under the vehicle, the
passenger conpartnent can be entered or exited wthout first
lowering the Iift; the driver's view out the passenger
conpartnent door is not bl ocked; and the passenger seat is not

inpeded. Finally with the under-vehicle lift, the hydraulics
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can be placed in the back of the van, and not bl ock the wal kway
to the back of the vehicle.

35. Here, Ms. MIlion has articulated | ogical reasons to
support installation of an under-vehicle |ift, as opposed to a
standard lift. 1In contrast, N CA offered no proof on the
subj ect. Consequently, it is resolved that Petitioners
established their entitlement to reinbursenent for installation
of a Braun under-vehicle lift.

Petitioners' claimfor prejudgnent interest

36. For reasons appearing in the Concl usions of Law,
Petitioners claimfor prejudgnent interest is denied.

CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject nmatter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

38. Pertinent to this case, Section 766.31(1), Florida
Statutes, provides that when, as here, a claimfor conpensation
has been approved, the claimants are entitled to an award of
speci fied benefits.

39. In this case, apart fromthose clains addressed in the
parties' Stipulation for Settlenment of Certain Benefits,
Petitioners contend they are entitled to rei nbursenent for
residential or custodial care fromJuly 19, 1999 through

June 30, 2006, |ess periods of hospitalization; reinbursenent
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for a Braun under-vehicle wheelchair lift; and an award of
prejudgnent interest. As the claimants, Petitioners bear the
burden to denpnstrate their entitlement to these benefits.

Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349, 350 (Fla. 1st DCA 1977)("[T] he burden of proof,

apart fromstatute, is on the party asserting the affirmative of
an i ssue before an admnistrative tribunal."). Conversely, N CA
bears the burden to denonstrate that the requested benefits are
avai |l abl e through a coll ateral source and, pursuant to Section
766.31(1)(a)1-4, Florida Statutes, excluded from coverage.

St at e Conprehensi ve Health Association v. Carm chael, 706 So. 2d

319, 320 (Fla. 4th DCA 1977)("Once . . . [the insured]
established that the nedi cal expenses qualified for coverage
under the policy, the burden shifted to . . . [the insurer] to
prove that the expenses were not covered by virtue of a policy
exclusion."). Here, N CA nmade no such contention.

The claimfor residential or custodial care

40. Pertinent to this case, Section 766.31(1), Florida
Statutes, provided, fromthe date of Sineon's birth until
June 7, 2002, as follows:

(1) Upon determ ning that an infant has
sustained a birth-rel ated neur ol ogi cal
injury and that obstetrical services were
delivered by a participating physician at
the birth, the adm nistrative | aw judge
shall make an award provi di ng conmpensati on
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41.

St at ut es,

for the following itens relative to such
injury:

(a) Actual expenses for nedically necessary
and reasonabl e nedi cal and hospital,
habilitative and training, residential, and
custodial care and service, for nedically
necessary drugs, special equipnment, and
facilities, and for related travel.

* * *

Expenses i ncl uded under this paragraph shal
be limted to reasonabl e charges prevailing
in the sane community for simlar treatnent
of injured persons when such treatnent is
paid for by the injured person. (enphasis
added.)

Ef fective June 7, 2002, Section 766.31(1), Florida
was anended to read, as foll ows:

(1) Upon determning that an infant has
sustained a birth-rel ated neurol ogi cal
injury and that obstetrical services were
delivered by a participating physician at
the birth, the admnistrative | aw judge
shall make an award provi di ng conpensati on
for the following itens relative to such
injury:

(a) Actual expenses for nedically necessary
and reasonabl e nedi cal and hospital,
habilitative and training, famly
residential or custodial care, professional
residential, and custodial care and service,
for nedically necessary drugs, speci al

equi pnent, and facilities, and for rel ated
travel .

Expenses included under this paragraph shal
be limted to reasonabl e charges prevailing
in the same community for simlar treatnent
of injured persons when such treatnment is
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paid for by the injured person. (enphasis
added.)

Ch. 2002-401, 86, Laws of Fla. Contenporaneously, Section
766. 302, Florida Statutes, was anmended to include the follow ng
definitions:

(9) "Famly nmenber"” neans a fat her, nother,
or | egal guardian

(10) "Famly residential or custodial care"
means care normally rendered by trained
prof essi onal attendants which is beyond the
scope of child care duties, but which is
provided by famly nenbers. Famly nenbers
who provi de nonprofessional residential or
custodi al care nmay not be conpensated under
this act for care that falls within the
scope of child care duties and ot her
services normally and gratuitously provided
by famly nmenbers. Fanmly residential or
custodi al care shall be perforned only at
the direction and control of a physician
when such care is nedically necessary.
Reasonabl e charges for expenses for famly
residential or custodial care provided by a
fam |y menber shall be determ ned as

foll ows:

(a) If the famly nmenber is not enpl oyed,
t he per-hour value equals the federa
m ni mum hourly wage.

(b) If the famly nmenber is enpl oyed and

el ects to | eave that enploynent to provide
such care, the per-hour value of that care
shall equal the rates established by

Medi care for private duty services provided
by a honme health aide. A famly nmenber or a
conmbi nation of famly menbers providing care
in accordance with this definition may not
be conpensated for nore than a total of 10
hours per day. Famly care is in |lieu of
prof essional residential or custodial care,
and no professional residential or custodial
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care may be awarded the period of tine
during the day that famly care is being
provi ded.

Ch. 2002-401, 85, Laws of Fla.

42. In this case, Petitioners are seeking an award for
residential or custodial care they provided, 24 hours a day,
fromJuly 19, 1999 through June 30, 2006, excluding periods of
hospitalization. Regarding that claim N CA was of the view
that Section 766.31(1)(a), Florida Statutes, as it existed
before the June 7, 2002, anendnents, only authorized an award
for professional residential or custodial care, not famly
(nonprofessional) residential or custodial care, and that any
award for such care rendered on or after June 7, 2002, was
limted to that prescribed by Section 766.302(9) and (10),
Florida Statutes. ' In contrast, Petitioners were of the view
that the provisions of Section 766.31(1)(a) in effect at
Sinmeon's birth supported an award for famly residential or
custodi al care, and the anendnents cannot be applied to limt
their claimfor benefits on and after June 7, 2002.

43. Here, it is unnecessary to address the parties
respective interpretations of Section 766.31(1)(a), pre or post-
amendnment since Ms. MIlion is a professional, clearly
qualified to provide professional services, and who rendered
prof essi onal attendant care. Under such circunstances,

Petitioners are entitled to conpensation for her services under
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the statute as it existed before June 7, 2002, and the
l[imtations inposed by Section 766.302(10), Florida Statutes,
after the anmendnent, are not applicable to the professional care

provided by Ms. MIlion. See Kraft Dairy G oup v. Cohen, 645

So. 2d 1072 (Fla. 1st DCA 1994)(Resolving that claimnt's spouse
(a Certified Nursing Assistant) was a professional, and not
subject to the value and tine limtations inposed by the

Wor kers' Conpensation Law, Section 440.13(2)(h), Florida

Statutes (1993).) Conpare Standard Bl asting & Coating v.

Hayman, 597 So. 2d 392 (Fla. 1st DCA 1992). Notably, the
amendnents to the Plan, effective June 7, 2002, were clearly
nodel ed after the Wrkers' Conpensation Law, Sections
440.13(1)(b) and (2)(b), Florida Statutes (2002). Consequently,
Petitioners are entitled to an award of $323,439.60 for
residential or custodial care provided Sineon fromJuly 19, 1999
t hrough June 30, 2006.

The claimfor reinbursenent for the cost and
installation of a Braun under-vehicle wheelchair |ift

44, Here, there is no dispute that Sinmeon is wheel chair
bound, in need of a wheelchair lift for the famly van, and
entitled to such special equi pnent under Section 766.31(1)(a),
Florida Statutes. |Indeed, NICA has offered to pay for the

purchase and installation of a standard lift, but Petitioners
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have, based on concerns hereto addressed, requested a Braun
under -vehi cl e wheelchair lift instead.

45. As heretofore noted, Petitioners' concerns with the
standard lift were rationally based, and NI CA of fered no proof
to dispel those concerns. Consequently, Petitioners have
denonstrated their entitlement to rei nbursenment for the purchase
and installation of a Braun under-vehicle wheelchair lift.

The claimfor prejudgnment interest

46. Wth regard to an award, the responsibilities and
authority of the admnistrative |aw judge are succinctly set
forth in Section 766.31, Florida Statutes, and include an award
for past nedical expenses, a parental award, and an award for
attorney's fees and costs. There is nothing in the plain
| anguage of Section 766.31, Florida Statutes, that can be read
as granting the admnistrative | aw judge authority to award
i nterest.

47. \Were the plain and ordinary nmeaning of statutory
| anguage i s unanbi guous, an administrative tribunal cannot
construe a statute in a way that would extend, nodify, or limt
its express terns or its reasonable and obvious inplications.

Crutcher v. School Board of Broward County, 834 So. 2d 228, 232

(Fla. 1st DCA 2002); Anerican Bankers Life Assurance Conpany of

Florida v. WIllians, 212 So. 2d 777, 778 (Fla. 1st DCA 1968).

"[1]t is a basic principle of statutory construction that courts
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"are not at liberty to add words to statutes that were not

pl aced there by the Legislature.'" Seagrave v. State, 802 So.

2d 281, 287 (Fla. 2001)(quoting Hayes v. State, 750 So. 2d 1, 4

(Fla. 1999). "Adm nistrative construction of a statute, the
| egislative history of its enactnent and ot her extraneous
matters are properly considered only in the construction of a

statute of doubtful neaning.” Donato v. Anerican Tel ephone and

Tel egraph, Co., 767 So. 2d 1146, 1153 (Fla. 2000). |If the

| egi slature intended to confer jurisdiction to award interest,
it could have done so. Under the plain nmeaning of the statute
as witten, an admnistrative |aw judge has no authority to

award interest. See also WIllians v. Amax Chem cal Corporation,

543 So. 2d 277 (Fla. 1st DCA 1989).

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat :

1. The parties' Stipulation for Settlenment of Certain
Benefits, filed July 11, 2006, is approved, and the parties are
directed to conply with the provisions thereof.

2. Petitioners' request for past expenses associated with
residential or custodial care is approved, and for such care,

Petitioners are awarded $323, 439. 60.
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3. Petitioners' request for reinbursenent for the purchase
and installation of a Braun under-vehicle wheelchair lift is
approved, and Respondent shall reinburse Petitioners for such
expenses.

4. Petitioners' request for prejudgnent interest is
deni ed.

5. Respondent shall pay all future expenses as incurred.

6. By separate order or notice, a hearing will be
schedul ed to resol ve the anbunt ow ng for reasonabl e expenses
incurred in connection with the filing of the claim including
reasonabl e attorney's fees. Once resolved, an award will be
made and a final order issued.

DONE AND ORDERED this 29th day of August, 2006, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 29th day of August, 2006.
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ENDNOTES

1/ Petitioners' Exhibit 4 is a denonstrative exhibit prepared
by Ms. MIlion that lists the nonths and years for which
attendant care is clained, with the total nunber of hours

cl ai med each nonth (by multiplying the nunber of days cl ai ned by
24), and a gross total for the period of July 19, 1999 through
June 30, 2006. The docunent is accurate as to the nunber of
days in each cal endar nonth, and is generally an accurate
arithnmetic calculation by nonth and year. However, the docunent
does contain several errors, discussed infra, but when corrected
it is helpful in deriving an award.

2/ See Order on Conpensability and Notice, dated January 27,
2004.

3/ The ages of Krysann, Kara, Randall, Jr., and Gabriella, were
given at hearing as 17, 16, 12, and 10, respectively. However,
their dates of birth were not provided. Consequently, their
ages at the tine Sinmeon joined the famly are noted as
appr oxi mat e.

4/ According to the "Florida Oficial Transportation Map,"
Fountain is | ocated south of Interstate 10, on State Road 231,
approxi mately m dway between Marianna and Panama City, Florida.

5/ At hearing, Mariah's age was given as six, with no date of
birth. Jerem ah's age was given as four, with that birthday
havi ng occurred between June 27, 2006, and the day of hearing
(July 10, 2006).

6/ "Spina bifida" is "a devel opnental anonaly characterized by
defective closure of the bony encasenent of the spinal cord,

t hrough which the cord and neninges nay . . . or may not
protrude.” Dorland' s Illustrated Medical Dictionary, Twenty-

Ei ghth Edition, 1994.

7/ M. MIllion resigned and the fam|ly noved to Texas to assess
whet her Sinmeon's eczema and allergies were related to his
environment. There, testing in March 2005 reveal ed Sineon's
difficulties were likely related to severe food allergies, and
the fam |y returned to Fountain in March 2006.

8/ According to Ms. MIlion, the famly supports itself wth

their savings and a nonthly incone of approximtely $3, 600
(nmonies paid by the states where they adopted their speci al
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needs children, to provide for their needs) because their hone
i s unencunbered and they have a frugal |ifestyle.

9/ Ms. MIlion described Sineon's level of maturity as
consistent with that of a two-to-three nonth old infant.
(Tr., page 20).

10/ As to whether Sinmeon napped during the day, Ms. MIIlion
r esponded:

It's very inconsistent. H s wake and
sl eep cycles, he could be sleeping while
they are doing ABR, or he could be, you
know, usually when |I'm stretching himhe's
awake, you know, but he can fall right back
to sleep. It's, he doesn't have set wake
and sleep patterns, and there's sone days he
can sleep the whole day. It seens |ike
every four to five days he sleeps pretty
much the whole day. He will arouse, but he
wi Il go back to sl eep.

(Petitioners' Exhibit 2, page 25).

11/ At page 26 of his deposition (Petitioners' Exhibit 1),
Dr. Hal verson restated the skilled services Ms. MIIlion
provi des, as follows:

Adm ni steri ng nmedi cati ons, nanagi ng the
gastrot ube, changi ng the tube, preparing the
t ube feedi ngs, doing wound care, doing the
respiratory therapy treatnents and the
suctioning, treating himw th the aeroso
nebul i zer, and Al buterol, applying any kind
of skin care that he m ght need to any kind
of rashes or open wounds or decubiti that
devel ops, perform ng the bowel program

Contrasted with unskilled care "such as the dressing, the
bat hi ng, the repositioning, the transfer, the transportation.™
(Petitioners' Exhibit 1, page 26).

12/ In Petitioners' proposed final order, Petitioners request
an award of $3,738,936.96 for attendant care provided to Sinmeon
fromJuly 19, 1999 through to June 30, 2006. (Petitioners
proposed final order, page 21). Presunably, Petitioners
request is prem sed on Petitioners' Exhibit 4, reduced by 240
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hours for a ten-day hospitalization in 2003, or 60,402 hours.
(Petitioners' proposed Final Order, page 7). However,
Petitioners offered no explanation as to how they derived their
request for $3, 738, 936. 96.

13/ The hone health agency fee for RNs and ai des on which

Dr. Hal verson based his cal cul ati ons was hearsay and not
conpetent proof to support a finding of fact. § 120.57(1)(c),
Fla. Stat. ("Hearsay evidence nmay be used for the purpose of
suppl ementing or expl aining other evidence, but it shall not be
sufficient initself to support a finding unless it would be
adm ssi bl e over objection in civil actions."”) Here, such proof
did not suppl enent any conpetent evidence and it was not

adm ssi bl e over objection in a civil action.

14/ In so concluding, | amnot unm ndful that the services of
an RN m ght be required for injections and to change Sineon's G
tube. However, the only injection Sinmeon apparently receives is
Lupron Depot, once every 28 days, for precocious puberty, and
his Gtube is changed once a nonth. Consequently, attendance by
an RN on a daily basis is unnecessary. Mreover, the cost of RN
time is deemed de mninus or now shown, since the giving of an
injection is generally not time consuming and the tinme required
to change the Gtube is not of record.

15/ For a breakdown of these hours, one may refer to
Petitioners' Exhibit 4, which lists the days clained (by nonth
and year), nultiplied by 24 hours, to derive a nonthly total.
The exhibit is accurate for its purposes, with the follow ng
exceptions: (1) the entry of July 19-July 31, 1999, reflects 288
hours but obviously and correctly excludes one day (presuned to
be July 19, 1999, the day the MIlion's received custody of

Si meon at some unknown tine); (2) the entry for February 2001,
correctly omts a ten-day hospital stay, but the total nunber of
hours for the nmonth are m scal cul ated as 430, and should read
432; (3) the total nunmber of hours for March 2004 is

m scal cul ated as 740, and should read 744; (4) as noted in
Petitioners proposed final order, a ten-day (240 hour)

hospi talizati on nust be deducted in the year 2003; and (5) the
total nunber of hours for June 2006, |ess a two-day
hospitalization, is mscalculated as 696, and should read 672.
As corrected, the docunent will reflect the foll ow ng nurse and
ai de services: for July 19, 1999 through Decenber 31, 1999,
3,960 hours; for the year 2000, 8,784 hours; for the year 2001,
8,520 hours; for the hear 2002, 8,760 hours; for the year 2003,
8,520 hours; for the year 2004, 8,784 hours; for the year 2005,
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8,760 hours; and for the period of January 1, 2006 through
June 30, 2006, 4,296 hours, or a total of 60,384 hours.

16/ \Wiere, as here, professional care is rendered, market rate
may be based on the hourly rate paid healthcare providers in the
community or other appropriate neasures (i.e., by evidence of
the cost of a hired full time live-in attendant). See Dalton v.
Orange County Sheriff, 503 So. 2d 406 (Fla. 1st DCA 1987).

Here, the parties only offered evidence of an hourly rate.

17/ The cost of the under-vehicle lift is not of record, but
presunably is nore than the standard lift.

18/ NI CA al so opposed paynent to Ms. MIlion for professiona
care. First NI CA contended that the provision of attendant care
by Ms. MIlion was not an "actual expense" because the care
provi ded was gratuitous or not associated with an obligation for
paynent, as would exist with a third party provider. Second,

NI CA contended that the parental award of $100, 000, accorded the
parents under the provisions of Subsection 766.31(1)(b), Florida
Statutes (1999), was the only conpensation the parents coul d
receive under the Plan, until it was amended. N CA's
contentions are rejected as unpersuasive.

In rejecting NICA's contentions, it is first observed that
Petitioners have suffered an "actual™ ("[i]n existence; real;
factual ") "expense" ("[t]he cost involved in sone activity; a
sacrifice; a price"). The Anerican Heritage Dictionary of the
English Language, New College Edition. (1979). Such "actual
expense" is represented by the tine Ms. MIIlion dedicated to
provi de the nursing/attendant care Sinmeon required, which tine
she coul d have dedicated to other pursuits. That she chose to
provi de such services for famlial reasons (w thout regard for
conpensati on) does not render the expense | ess real and does not
ot herwi se render her claimfor conpensation (absent express

wai ver) | ess deserving or neritorious than one by a third party
provider. See Dawson v. Blue Cross Assoc., 366 So. 2d 536 (Fla.
1st DCA 1979).

NI CA's alternative contention (that the parental award was the
only conpensation they could receive under the Plan, until the
anendnment, and that only professional care by third party

provi ders coul d be conpensated under the Plan) is |ikew se
unpersuasive. In so concluding, it is observed that Section
766.31(1), Florida Statutes (1999), provides that when a claim
i s deemed conpensable, "the administrative | aw judge shall nake
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an award providing for conpensation for the following itens
relative to such injury:"

(a) Actual expenses for nedically necessary
and reasonabl e nedi cal and hospital,
habilitative and training, residential, and
custodi al care and service, for nedically
necessary drugs, special equipnment, and
facilities, and for related travel

(b) Periodic paynents of an award to the
parents or |egal guardians of the infant
found to have sustained a birth-rel ated
neur ol ogi cal injury, which award shall not
exceed $100,000. However, at the discretion
of the admi nistrative |aw judge, such award
may be made in a lunp sum

The foregoing provisions offer no guidance as to the basis upon
which an "award" to the parents is to be prem sed. Accordingly,
it is presuned that the Legislature intended that such award be
based on the sane factors that support an award at conmon | aw.
Vanner v. Goldshein, 216 So. 2d 759, 760 (Fla. 2d DCA 1968) (" The
general rule is that statutes are to be construed with reference
to appropriate principles of the common | aw, and when possible

t hey should be so construed as to make them harnonize with

exi sting law and not conflict with long settled principles.");
and Carlile v. Gane and Fresh Water Fish Comm ssion, 354 So. 2d
362 (Fla. 1997)(A statute designed to change the common | aw rul e
must speak in clear, unequivocal terns, for the presunption is
that no change in the common | aw was i ntended unless the statute
is explicit in this regard.).

Pertinent to this case, the parent of a child who has suffered a
significant injury resulting in pernmanent total disability has
been recogni zed to have "a cause of action in his own nane for
nmedi cal, hospital, and rel ated expenditures, indirect economc

| osses such as incone |lost by a parent in caring for the child,
and for the loss of the child' s conpani onship, society, and
services, including personal services to the parent and incone
which the child mght earn for the direct and indirect benefit

of the parent.” Yordon v. Savage, 279 So. 2d 844, 846 (Fl a.
1973). Accord U. S. v. Denpsey, 635 So. 2d 961 (Fla. 1994).

Construing the provisions of Section 766.31(1)(a) and (b) with
due regard for the principles of cormon | aw heretofore noted, it
woul d appear that the parental award contenpl ated by Subsecti on
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766. 31(1)(b) was intended to conpensate the parent for |oss of
consortium ("the | oss of conpanionship, society, |ove,
affection, and solace of the injured child, as well as ordinary
day-t o-day services that the child woul d have rendered"), as
wel | as any indirect econom c | osses such as incone |ost by the
parent in caring for the child, but not direct econom c | osses
such as nedical, hospital, and related expenditures. U.S. v.
Denpsey, supra, at page 965. Such conclusion is conpelling,
since the Legislature provided separately, at Subsection
766.31(1)(a), for the recovery of nedical, hospital and rel ated
expenditures, as incurred. \Wether those services are provided
by a parent or third party provider woul d appear to be

i nconsequential under the statutory schene.
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